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NPAIHB Quarterly Board Meeting
Hilton Garden inn
Issaquah WA 98584

Legislative Committee Report

January 19, 2012

Present:
[need sign in sheet
Business:
1. Resolutions
The Committee reviewed and approved two resolutions:

¢ Interventions for Health Promotion and Disease Prevention in Native
American Populations

2. American Research Centers for Health (NARCH) VI

3. The Legislative Committee also discussed prioritizing policy work for the
Executive Director and Policy Analyst. Recommendations for work included:

¢ Updating the 2012 Legislative Plan and preparing for Hill visits during
NCAI Winter Session.

Adjourn at 1:15 p.m.
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RESOLUTION #12-02-01
Interventions for Health Promotion and Disease Prevention in Native
American Populations

WHEREAS, the Northwest Portland Area Indian Health Board (hereinafter “NPAIHB” or
the “Board”) was established in 1972 to assist Tribal governments to improve the health
status and quality of life of Indian people; and

WHEREAS, the NPAIHB is a “tribal organization” as defined by the Indian Self-
Determination and Education Assistance Act (P.L. 93-638 seq. et al) that represents forty-
three federally recognized tribes in the states of Idaho, Oregon, and Washington; and

WHEREAS, in accordance with the definitions of the Indian Self-Determination and
Education Assistance Act at 25 USCS § 450b, a tribal organization is recognized as a
governing body of any Indian tribe and includes any legally established organization of
Indians which is controlled, sanctioned, or chartered by such governing body or which is
democratically elected by the adult members of the Indian community to be served by
such organization and which includes the maximum participation of Indians in all phases
of its activities; and

WHEREAS, the NPAIHB is dedicated to assisting and promoting the health needs and
concerns of Indian people; and

WHEREAS, the primary goal of the NPAIHB is to improve the health and quality of life of
its member Tribes; and

WHEREAS, the National Institutes of Health (NIH) has invited proposals to support the
health promotion and disease prevention in Native American populations; and

WHEREAS, American Indian / Alaska Native populations are disproportionately impacted
by higher rates of chronic disease compared to non-Indian people; and

WHEREAS, tribes have expressed explicit interest in addressing behavioral and social
conditions that relate to chronic diseases at the community level; and

WHEREAS, this specific opportunity supports an intervention program that is culturally
appropriate to promote the adoption of healthy lifestyles; and

WHEREAS, the goals of this initiative are consistent with the goals and objectives of both
the NPAIHB and the EpiCenter; and

THEREFORE BE IT RESOLVED, that the NPAIHB endorses and supports efforts by staff of
the EpiCenter, under the guidance of the Executive Director, to pursue funding through
the NIH “Interventions for Health Promotion and Disease Prevention in Native American
Populations” funding opportunity.
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RESOLUTION #12-02-02
Native American Research Centers for Health
(NARCH) VI

WHEREAS, the Northwest Portland Area Indian Health Board (hereinafter “NPAIHB” or
the “Board”) was established in 1972 to assist Tribal governments to improve the health
status and quality of life of Indian people; and

WHEREAS, the NPAIHB is a “tribal organization” as defined by the Indian Self-
Determination and Education Assistance Act (P.L. 93-638 seq. et al) that represents forty-
three federally recognized tribes in the states of Idaho, Oregon, and Washington; and

WHEREAS, in accordance with the definitions of the Indian Self-Determination and
Education Assistance Act at 25 USCS § 450b, a tribal organization is recognized as a
governing body of any Indian tribe and includes any legally established organization of
Indians which is controlled, sanctioned, or chartered by such governing body or which is
democratically elected by the adult members of the Indian community to be served by
such organization and which includes the maximum participation of Indians in all phases
of its activities; and

WHEREAS, the NPAIHB is dedicated to assisting and promoting the health needs and
concerns of Indian people; and

WHEREAS, the primary goal of the NPAIHB is to improve the health and quality of life of
its member Tribes; and

WHEREAS, the Native American Research Centers for Health (NARCH) program has
announced a seventh round of funding to support NARCH centers in order to continue to
develop partnerships between American Indian Tribes and tribally based organizations for
the purposes of conducting intensive academic-level biomedical, behavioral, and health
service research; and

WHEREAS, the NPAIHB has established a strong training program to support future
academic careers for American Indian / Alaska Natives in health research; and

WHEREAS, a preliminary needs assessment will be conducted to guide the development
of the projects submitted for funding under this mechanism; and

WHEREAS, the goals of this initiative are consistent with the goals and objectives of both
the NPAIHB and the EpiCenter; and

THEREFORE BE IT RESOLVED, that the NPAIHB endorses and supports efforts by staff of
the EpiCenter, under the guidance of the Executive Director, to pursue the seventh round
of NARCH funding.
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Public Health Committee

Tuesday January 17, 2012
Northern Quest Resort & Casino, Airway Heights, WA
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Public Health and Behavioral Health Committee Meeting
January 17, 2012

Shawna Gavin - Umatilla

Susan Patchin - Yakama Nation
Stella Washines - Yakama Nation
Maria Lopez — Hoh Tribe

Stacey Wenzl — Spokane Regional Health District
Dawn Gomez - Hoh Tribe

Colbie Caughlan - NPAIHB
Colleen Bowls -Stillaguamish
Rachel Ford - NPAIHB

Bridget Canniff - NPAIHB
Suzanne Zane - NPAIHB

Ali Desautel — Colville Tribe

Judy Muschamp - Siletz Tribe
Janice Clements — Warm Springs
Kelle Little — Coquille Indian Tribe
Luella Azule - NPAIHB

Victoria Warren-Mears — NPAIHB

Pain Management and Use of Medications for Treatment of Substance Abuse:

Discussions were held regarding the use of Vivitrol, Suboxone, and other substances for
treatment.

We discussed that elders have been having difficulty getting their pain medications. Some have
been buying medications of the streets when there have been gaps in their prescriptions.

It was noted that 70% of patients in treatment for pain are women.

A lack of referrals to behavioral health by physicians seems to be causing cyclical problems in
the area of pain management. Pain guidelines are different in the states of Oregon and
Washington.

There was a request to see some pain clinic tools for screening and determine the efficacy of
these tools in Indian Country. There are some primary ethical questions in these areas that
should be examined and addressed.

Public Health Accreditation Process:

We began a discussion of the public health accreditation process. We discussed domains one
and two — Community Health Assessment and Access to Essential services.

The OR tribes have conducted several change tool assessments for state funded grants. It was
discussed that tribes often have a lot of data but it may be held in many places. One function
that the EpiCenter may be able to assist with is the consolidation of data.

It was also shared that Yakama Nation held a survey of elders conducted by the Area Agency
on Aging regarding elder health concerns. A primary concern was outdoor lighting.

Data collection tools were discussed including the MAPP tool.

Injury Prevention Strategic Plan:




A draft of the five years NW Injury Prevention Action Plan was presented to the committee for
review.

Suggestions for changes should be provided to Luella Azule lazule@npaihb.org

These comments will be included in the document. The final plan will be presented for the full
board's approval either at the April 2012 or June 2012 meeting.

It was suggested that Child Passenger Safety Technician not be referred to as CPS, due to the
potential confusion with Child Protective Services.

Future topics to be explored include: Gun Safety and Prescription Drug Abuse are future
needs.

Background:

Vivitrol: Naltrexone injection is used along with counseling and social support to help people
who have stopped drinking large amounts of alcohol to avoid drinking again. Naltrexone
injection is also used along with counseling and social support to help people who have stopped
abusing opiate medications or street drugs to avoid abusing the medications or street drugs
again. Naltrexone injection should not be used to treat people who are still drinking alcohol,
people who are still using opiates or street drugs, or people who have used opiates within the
past 10 days. Naltrexone is in a class of medications called opiate antagonists. It works by
blocking activity in the limbic system, a part of the brain that is involved in alcohol and opiate
dependence.

Suboxone contains a combination of buprenorphine and naloxone. Buprenorphine is an opioid
medication. Buprenorphine is similar to other opioids such as morphine, codeine, and heroin
however, it produces less euphoric ("high”) effects and therefore may be easier to stop taking.
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Northwest Portland Area Indian Health Board
Quarterly Board Meeting
January 17, 2012

Jodi Waters, Visn 20; Michael Fisher, Visn 20; Snoqualmie Tribe; Phil D, Swinomish TVR;
Terry Bentley, VA Tribal Gov. Rel. Staff: Ronda Metcalf

e A discussion about the upcoming year at Camp Chaparral, the VA has provided more
funding for this year’s event. Terry will provide more information so it can be sent out to
the tribes.

e April 10 & 11 TVR Training at Northern Quest, between the three States they will be
able to provide 6-10 scholarships for the training. Ronda will assist Terry in getting the
information to the tribes.

o A follow up discussion regarding the incident with the VA and a member tribe.

e Phil made packets for the next THD meeting to assist them in helping Veterans get
started with many different services through the VA.
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NPAIHB
Veterans Committee
Ronda Metcalf, NPAIHB Staff
October 18, 2011

Present:

Jodi Waters, Visn 20; Michael Fisher, Visn 20; Betty McLean, HC, CTUIR; Frances de los
Angeles, Snoqualmie Tribe; Cathy Davidson, VA Pudget Sound; Phil D, Swinomish TVR; Jovie
Joven, Nooksack TVR; Luckey Joe Boyd, Suquamish TVR; Terry Dean, PA-HIS, Denise
Walker, Skokomish, Frank Cordero, (Suquamish) Lummi TVR;

Discussion:

Concerns were shared on the on the pending MOU between Tribes and the VA. The barriers that
were discussed: continued change of personnel at VA, No time lines to follow through with
“what needs to be done next”, Mr. Fisher will be talking to the Dr. Pendergrass about meeting
with tribes individually to work on tribal MOU’s. The biggest issue is credentialing.

A discussion regarding the process that occurred with the Lower Elwha clinic; which was
serving Veterans both Native and non Native. The clinic was closed because the MOU was not
legal(this was not elaborated on), this meant that it no longer provided services to non native
Veterans and that the clinic would not get reimbursed for services provided to Native Veterans.
The manner in which the clinic was shut down has created a lack of trust between the tribe and
the VA. It was suggested that a public apology be given to the Chairwoman due to the closure of
the way the clinic closure had taken place in public at the Spokane meeting.

Terry Dean, PA THS shared that the MOU between IHS is just about complete; they are working
on about 11 more items. Terry discussed that while we are waiting maybe we can figure out a
way to train THD (Tribal Health Directors) on TVR (Tribal Veterans Representatives). This was
clarified to maybe using the THD’s meeting to give information on services for veterans through
the VA for those tribes without TVR, this may assist in getting the Veteran connected sooner to
the services needed.

TVR discussed the importance of networking to help the Veterans obtain their service
connection, home loans, transportation to services, ect.. They discussed barriers to helping
veterans and how there is very little funding to pay TVR’s

TVR requested that JVAC (Joint Veterans Advisory Committee) put together a information
packed for helping other tribes who want training for TVR’s.
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Personnel Committee

Tuesday January 17, 2012
Northern_(guest Resort & Casino, Airway Hiights, WA
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Program Operations Manual - Proposed Changes to be Considered

(Page 4 in POM draft — reference #6 in EMAIL from attorneys)

Section A: General Policies

SUMMARY

This manual establishes uniform policies and procedures for all programs operated by the
Northwest Portland Area Indian Health Board (Board or NPAIHB). All employees of the Northwest
Portland Area Indian Health Board are expected to become thoroughly familiar with, and adhere to its
provisions. Nothing in this manual shall be deemed to waive the sovereign immunity of the Board.

Although the manual sets forth standard procedures for management and administration, special
circumstances may require temporary exceptions that must be justified in writing by the Executive
Director. Permanent exceptions will be subject to approval by the Board. The regulations and
requirements of funding agencies may also supersede provisions of the manual. Whenever possible,
however, the Board will request waivers of requirements that conflict with the Board’s policies and
procedures. Individual Board program policies will be developed consistent with this manual.

These policies and procedures contain general information about the NPAIHB's employment
policies and benefits. As a result, the policies and procedures herein are guidelines only, not promises of
specific treatment in specific situations. These personnel policies are not intended to be, nor should they
be construed as, a contract, express or implied.

(Page 14 in POM draft — reference #4 in EMAIL from attorneys, dated 12/7/11)
LEAVE

(NOTE: The wording for this policy change comes from the Oregon Bureau of Labor
and Industries’ Civil Rights Laws handbook. See attached handout.)

Family and Medical Leave:
Oregon Family Medical Leave (OFML) and Federal Family and Medical Leave Act (FMLA)

OFLA and FMLA require employers to provide eligible employees up to 12 weeks of protected leave
during a leave year in certain qualifying situations. These laws set guidelines for employers and workers
in the granting and taking of leave. Both OFLA and FMLA define various types of qualified absences and
provide safeguards for employees who use protected leave.

Employers may not treat OFLA or FMLA leaves as unexcused absences or disciplinary incidents under
attendance policies, and employees have reinstatement rights when their protected leave ends.

Under OFLA, employers with 25 or more full or part-time employees in Oregon for 20 or more weeks in
the year in which the leave will be taken or in the preceding year must provide OFLA leave.

Under FMLA, employers with 50 or more employees for 20 or more weeks in the year in which the leave
will be taken or in the preceding year must provide FMLA leave.



Program Operations Manual - Proposed Changes to be Considered
at the QBM, January 17-18, 2012 Doc # 2

Given the fluctuating number of employees at NPAIHB, which determines the applicable law, employees
may qualify for either OFLA only, or for both OFLA and FMLA. In some cases, the provisions of OFLA
and FMLA may vary, including recent legislative changes in the laws. Therefore, any affected employee
must consult directly with the Human Resources Coordinator to determine eligibility and applicable
coverage at least 30 days before the beginning of the leave whenever possible.

(Page 17 in POM draft - reference page 4 in MEMORANDUM, dated 12/7/11)
TERMINATION OF EMPLOYMENT

Layoffs

The Executive Director may lay off an employee or employees for legitimate business reasons,
such as but not limited to cost savings, organizational efficiency, end of a project, change in program
priorities, or elimination of duplicative operations. For such a layoff involving two (2) or more
employees, the Executive Director shall obtain prior authorization for the layoff from the (Executive
Board?) (Board of Directors?).

The Executive Director shall decide which employee(s) are affected by the layoff based on factors
such as job description, seniority, attendance, performance, production, or other reasonable factors, alone
or in combination. A layoff determination shall not be discriminatory, except that the NPAIHB's Indian
Preference policy shall apply.

The employee(s) to be laid off shall be given no less than fourteen (14) calendar days notice,
unless the employee(s) and the Executive Director jointly agree to waive the notice period, or for other
reasonable cause as determined and documented by the Executive Director.

The employee(s) who have been laid off do not have a right of recall.

Severance Pay

Severance pay will not be provided to employees who terminate Board employment either
voluntarily or involuntarily.

(Page 18 in POM draft — reference #1 in EMAIL from attorneys, dated 12/7/11)

PAY

Categories of Employees

The Northwest Portland Area Indian Health Board shall maintain two major categories of
employment for the purpose of distinguishing job responsibilities, requirements and compensation.

1) "Exempt’ employees are those salaried staff who perform professional, executive, or
administrative duties, and regulatly exercise independent judgment and discretion. They are
exempt from overtime pay, and are required to travel on agency business, using their personal
vehicles.



Program Operations Manual - Proposed Changes to be Considered
at the QBM, January 17-18, 2012 Doc -

2) "Non-exempt" employees are those staff who are paid on an hourly basis, performing secretarial,
bookkeeping, and other support duties under the direction of NPAIHB professional staff. They
are entitled to overtime pay, and may be required to travel on agency business, using their
personal vehicle.

(Page 19 in POM draft — reference #2 in EMAIL from attorneys, dated 12/7/11)

Tinal Paycheck Policy: Employees resigning from their position, giving the Board less than 48
hours’ notice, will be paid within five (5) days of their last day worked (excluding weekends and
holidays), or the next regular payday, whichever comes first. Employees giving 48 hours or more of
advance notice of resignation (excluding weekends and holidays) will be paid on their final day of work.

Terminated employees, whether it is involuntary termination or by mutual consent, will be paid
1o later than the end of the next business day.

(Page 22 in POM draft — reference #5 in EMAIL from attorneys, dated 12/7/11)
Electronic Communications Policy

Recommendation: Postpone revision of this policy at the July QBM to allow sufficient
time to properly research model policies that can be adapted for use in NPAIHB’s POM.

(Page 31 in POM draft - reference page 2 in MEMORANDUM, dated 12/7/11)

Whistle-Blower Protection

Employees and volunteers are encouraged to report any alleged dishonest, fraudulent, or unlawful
activity, policy, or practice of the NPAIHB, or of another individual or entity with which the NPAIHB has
a business relationship, on the basis of a reasonable belief that the activity, policy, or practice is in
violation of applicable law or a clear mandate of public policy (e.g., concerning financial practices, health,
safety, welfare, or protection of the environment) or of NPATHB's policies. Such reports shall be made to
the Executive Director, or if involving the Executive Director, to the Chairman of the NPAIHB Board.
Information reported will be kept confidential to the extent possible.

The NPAIHB will expeditiously investigate all such reports of suspected wrong-doing, and take action as
appropriate. If, after investigation, substantial facts cannot be established, the situation will be monitored
for a reasonable period of time.

The NPATHB will not retaliate against an employee or volunteer who makes a good faith report, or
threatens in good faith to make a disclosure, to an appropriate public authority.
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(Pages 35-37 in POM draft — reference #3 in EMAIL from attorneys, dated 12/7/11)

The intent of the NAPIHB's Drug Free Workplace Policy is not to diagnose alcoholism or
chemical dependency, but rather to respond appropriately and consistently to inappropriate work
behavior. The Board takes the position that alcoholism and chemical dependency are illnesses, and that
an employce with either illness should have the same opportunity to rehabilitate as with any other
illness, should they choose to do so. However, this position in no way circumvents the discipline policy
already being utilized by the NPAIHB. Therefore, any reasonable request of an employee that is refused
by a supervisor will be handled through existing policy and procedures.

DRUG FREE WORKPLACE CONDITIONS AND PROCEDURES

These conditions and proceduires apply to instances of alcohol and/or drug use which affect the job
performance of the individual, the safety of co-workers and the public, the reputation of the NPAIHB,
and the violation of federal, state, and local laws. They are as follows:

1) Alcoholism and/or chemical dependency are recognized as diseases for which there is treatment
and rehabilitation, and for which the employee has individual responsibility.

2) Employees who suspect they may have an alcohol and/or drug problem are encouraged to seek
rehabilitation through appropriate treatment as early as possible.

3) Supervisors can, upon request from an employee, provide assistance to identify an appropriate
treatment program.

4) Referral for diagnosis will be based on job performance, safety factors, and/or test results (as
specified).

5) The refusal of the individual to accept referral for diagnosis or to follow prescribed treatment will
be handled through existing disciplinary procedures.

6) No employee who requests treatment for an illness will have job security or promotional
opportunities jeopardized.

7) The confidential nature of records of individuals with substance abuse problems will be strictly
preserved and separately maintained from the personnel files, unless disclosure or release is
required by law or given written consent by the individual, and will be destroyed upon
successful rehabilitation by the employee.

8) Employees utilizing treatment and rehabilitation programs will be expected to meet existing job
performance standards, safety standards, and established work rules within the framework of
existing agreements.

9) Atall work sites, a reasonable request to provide a urine sample to determine the presence of
alcohol, intoxicants, or controlled substances (drugs) may be made under the following
circumstances:

a. Asaresult of probable cause established by unacceptable work performance or
workplace behavior document by at least two supervisors who observe the employee.
An on-the-job accident involving personal injury.

c. Asa condition of filing a claim for compensation under the Workers Compensation
Insurance benefits offered to all employees of the Board.

d. Monitoring of employees during a period of one (1) year following completion of a
substance abuse rehabilitation program.

10) Any employce who refuses a reasonable request by a manager or supervisor to be tested to
determine the presence of alcohol, intoxicants, or controlled substances (drugs) will be
considered insubordinate and will be terminated.
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Additional Conditions

1) Employees of the NPAIHB or any contractor or outside vendor doing business with the Board
shall not use, possess, dispense or receive alcohol, intoxicants or controlled substances (drugs) on
the Board’s premises or report to work under the influence of alcohol, intoxicants or controlled
substances (drugs).

2) Alcohol and controlled substances (drugs) obtained without a valid prescription are prohibited
from the NPAIHB offices as well as from all work assignments conducted off the premises. Law
enforcement officials will be notified if illegal drugs are found either on work site property or on
work assignments.

3) Any NPAIHB employee convicted of any drug offense that has an adverse affect on the Board or
a negative influence on co-workers will be subject to disciplinary action that could result in
termination.

4) Asacondition of continuing employment, all NPATHB employees engaging in abnormal or
erratic behavior that has a negative impact on work performance such as excessive absenteeism,
fighting, falling asleep while on duty, or d isplaying behavior that presents a danger to
themselves or others, will be asked to submit to a urine test to determine the presence of alcohol,
intoxicants or controlled substances (drugs). In the case of injury occurring on the job, employees
will be asked, additionally, to submit to (a) a breath test to establish the state of impairment if a
“reasonable basis” has been established regarding alcohol consumption or (b) a blood test when
medical complications prevent a breath test from being conducted.

5) Any employee of the NPATHB who willfully contaminates urine samples submitted for the
purpose of testing for the presence of alcohol, intoxicants or controlled substances (drugs) will be
terminated.

Nothing in the Drug Free Work Place Conditions and Procedures is to be interpreted as
constituting a waiver of management’s responsibility to maintain discipline, or the right to take
disciplinary action within the framework of existing agreements, in the case of misconduct that may
result from alcohol, intoxicants or controlled substance (drug) abuse.

Memorandum dated December 7, 2011

To: Executive Committee, Joe Finkbonner & Elaine Dado
From: Geoff Strommer & Starla Roels
RE: Program Operations Manual Issues Related to Personnel Matter

The references to Grievances and Appeals (pages 3-4) need to be examined more closely
and time taken to revise and streamline the two separate grievance policies into one
comprehensive policy. There are certain questions raised by the attorneys that should
be addressed by the Board before any revisions can be made to the policy:

(Page 3) “...should the processes apply to allow persons to challenge a reduction in
force/layoff or other non-disciplinary termination?”

(Page 4) “...the Board should also consider what roles the Executive Committee, the
Personnel Committee and the entire Board should (or should not) play in the stages of
appeals.”






-

Elaine Dado

From: Geoffrey D. Strommer [GStrommer@ hobbsstraus.com)

Sent: Waednesday, December 07, 2011 10;44 AM

To: Elaine Dado; Joe Finkbonner

Ce: Starla K. Roels; Geoffrey D. Strommer

Subject: Memo on POM Issues

Attachments: 12-7-11 Memo on POM Issues Raised By Bonnell Personnel Matter (Final).pdf
Importance: High

Elalne & Joe -

Enclosed for your and the Executive Committee’s review and consideration Is a memorandum responding to the specific
questions ralsed with us about the NPAIHB's Program Operations Manual (POM) at our last meeting. Can one of you
make sure the EC gets a copy of this email and the memo?.

While we were not asked us to do a comprehensive review of the POM, we did notice a few additlon issues - during our
examination of the issues addressed in the enclosed memorandum — that we wanted to bring to your attention:

1. tegories of £ S F P 5 of POM.

This section of the POM states that exempt employees are exempt from state and federal wage and hour laws and that
non-exempt employees are subject to the Fair Labor Standards Act (FLSA), but we presume the Board's intention is to
capture the concept under the FLSA that certaln employees are exempt from the FLSA’s overtime payment
requirements. Additionally, the definition of “exempt” employees references only professionals, but the FLSA
exemptions apply to persons meeting the “white collar” exemptions for professional, executive and administrative
positions (and some IT persons). We think the language in this section could be clarified to better conform to the FLSA.
For example, the language should specify that individuals are not exempt from or subject to the law, but are elther
“exempt from overtime pay” and “entitled to overtime pay.” The reference to “exempt” employees should also refer to
the primary FLSA exemptions, such as the “professional, executive, administrative and other exemptions from overtime
pay requirements.”

2. Final Paycheck.

For employees quitting with less than 48 hours notice, Oregon law requires that the final paycheck be provided within 5
days of the last day worked or the next regular payday, whichever comes first. ORS § 652.140(2). The POM at page 16
does not contaln any reference to the “next regular payday, whichever comes first,” which we think should be added to
the policy. Additionally, employees who have been terminated must be paid no later than the end of the next business
day. ORS § 652.140(1). The POM at page 16 is more generous because It provides that such an employee will be paid
the same day. The Board could leave that provision as it is drafted or revise it to “the next business day” if desired.

3. Drug Testl Drug Policie

The Board's policies regarding illegal drugs and drug testing appear at pages 32-34 of the POM. The clrcumstances
under which the Board will conduct testing appear on both page 33 and page 34. We think these policles could be
streamlined to avold potential confusion. Additionally, we see that testing for “probable cause” requires supervisor
documentation, but we usually recommend having two or more persons In a supervisory capacity agree that probable
cause exists, In order to avoid undue Invasion of privacy based on one person’s viewpoint.

We also suggest that the statement requiring employees to disclose use of prescription drugs under # 2 on page 34 be
deleted. That provision requires disclosure whenever such drugs may cause “impairment in judgment, coordination or
physical ability.” Under the Equal Employment Opportunity Commission’s guidance on the Americans With Disabilities

&



Act (ADA), employers are cautioned not to ask about an employee’s use of prescription medications unless public safety
Is seriously at risk, because such questions are otherwise prohibited as “disabllity-related inquirles.”™! We do not discuss
for the purposes of this emalil whether the ADA applies to the NPAIHB (Title | pertaining to employment issues expressly
exempts Indian tribes from application but there Is an open question of Its applicability to tribal organizations,
depending on their factual circumstances), but we recommend taking a prudent approach by removing this language
from the POM.

4, Family Medical Leave

Page 12 of the POM says the “Board adheres to all applicable laws.” However, we do not understand what this means
and think it fails to glve guidance to the NPAIHB staff about what types of leave are or are not available to them (e.g.,
leave consistent with the federal Family Medical Leave Act or the Oregon Family Leave Act). This provision could use
clarification to provide improved guidance to staff.

S. Electronic Communications Po

The language on page 19 of the POM is fairly short, but there have been a lot of developments in the area of employer
policy governing use of emall, internet and smart phones in the workplace. The Board may want to consider a review of
this part of the POM to add more guidance for staff.

6. Manual Not A Contract

When we draft or revise a tribal client’s personnel policies, we like to add language clarlfying that the manual is not to
be construed as a contract or promise of specific treatment/benefits. Doing so may help prevent a court from deciding
that the POM is a contract with which the NPAIHB must comply and would give the NPAIHB greater flexibllity to make
changes to the POM or to deviate from POM policles when warranted by special circumstances. For example, language
such as the following could be added to Section A: Summary: “These policies and procedures contain general
information about the NPAIHB’s employment palicies and benefits. As a result, the policies and procedures herein are
guidelines only, not promises of speclific treatment in specific situations. These personnel policies are not intended to be,
nor should they be construed as, a contract, express or implied.” We have not reviewed the Employment Agreement,
but it raises a similar issue and should include similar language to avolid creating a contract of employment promising
specific treatment or benefits.

7. Employment At Wi

We are aware from having worked with the NPAIHB for a number of years that the NPAIHB has made a conscious
decision not to make employment “at will.” However, more of our tribal clients are moving to an employment at will
policy, because it gives them greater flexibility to deal with employment problems. We do not know If the Board would
be open to reconsidering this issue at a future date, but just wanted to mention it for your consideration.

8 E ment Application

While the NPAIHB's employment application is not part of the POM, it came to our attention during our review of the
underlying personnel matter that NPAIHB asks for a person'’s birth date on their employment application form. The
form makes It optional for the applicant to provide the birth date. We notified Jacqueline Left-Hand Bull at that time
and recommended to her that the birth date be removed from the application. Having a birth date on an application -
even If it Is optional = couid be construed as a question likely to lead a person to provide information that would reveal
protected status (age). For example, Iif employer receives informatlon on the applicatlon about an Indlvidual’s birth date
and thereby gains knowledge of applicant's age, then falls to grant the applicant an interview, that alone may give the
applicant a basls for alleging age discrimination. We do not for the purposes of this email address whether age
discrimination laws might apply to the NPAIHB, but advise that the prudent approach would be to avolid such issues
entirely by removing birth date from the application®To the extent the NPAIHB needs such information about
employees, the birth date could be sought after a person has been hired. 477, " tate of birth” informe i
line was remeoved fmm 1 L o
2 ayplicakar form om Ay T '
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Please let me or Starla know if you have any questions or if there |s anything further you would like for us to do on these
Issues in advance of the meeting next month.

Geoff

M The EEOC's guidance states as follows:

May an employer ask al) employees what prescription medications they are toking? {Question 8). Generally, no. Asking all employees about thelr
use of prescription medications is not job-related and consistent with business necessity. In limited circumstances, however, certain employers
may be able to demonstrate that it is job-related and consistent with business necessity to require employees in positions affecting public safety to
report when they are taking medication that may affect their ability to perform essential functions, Under these limited clrcumstances, an
empioyer must be able to demonstrate that an employee’s inabllity or impaired abllity to perform essential functions will resuit in a direct
threat. For example, a police department could require armed officers to report when they are taking medications that may affect their ahility to
use a firearm or to perform other essentiai functions of thelr job. Simitarly, an alrline could require its pilots to report when they are taking any
medications that may impair their ability to fly. A fire department, however, could not require fire department empioyees who perform only
administrative duties to report thelr use of medications because It is uniikely that it could show that these employees would pose a direct threat as

@ resuit of their inability or impaired ability to perform their essentiaf Job functions, http://www.eegc. Rov/policy/docs/guidance -inguirtes.htmi
(last visited on 12/1/11) (emphasls in original).

Hobbs, Straus, Dean and Walker, LLP. Confidentiality Statement

This message is intended only for the use of the individuais to which this e-malf is addressed, and may contain
Information that Is privileged, confidential and exempt from disclosure under applicable iaws. If you are not the intended
recipient of this e-mall, you are hereby notifled that any dissemination, distribution or copying of this communication is
strictly prohibited. if you have recsived this e-mali in ervor, please notify the sender immediately and delete this e-mail
from both your *mallbox® and your “trash.” Thank you.

IRS Circular 230 Disclosure; To ensure compliance with requirements imposed by the IRS, we inform you that any tax
advice contained in this communication (including any attachments) is not intended or written to be used, and cannot be
used, for the purpose of (1) avoiding tax-related penalties under the internal Revenue Code, or (i) promoting, marketing or
recommending to another party any tax-related matter addressed herein.

The EEOC’s guldance states as follows:

May an employer ask alf employees what prescription medications they are taking? (Question 8). Generally, no. Asking all

employees about their use of prescription med catons is not job reiated and consistent w'th business necessity In limited

circumstances, however, certain employers may be abie to demonstrate that it is job-related and consistent with business necessity
3
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MEMORANDUM

December 7, 2011

TO: Executive Committee, Joe Finkbonner & Elaine Dado
RTLAND AREA INDIAN HEALTH BOARD

FROM eoff Str] T & Starl -

RE: Program Operations Manual Issues Related To Personnel Matter

During our meeting with the Executive Committee on October 31, 2011, the
Executive Committee indicated that the Board of Directors (Board) for the Northwest
Portland Area Indian Health Board (NPAIHB) will be considering potential revisions to
the Program Operations Manual (POM) at the Board’s next quarterly meeting on January
17-19 in Spokane, Washington. These potcntial revisions relate to issues that arose
during discussions the Board had at its last mecting about a personnel matter involving an
employee who was laid off from employment.

In particular, you asked us to consider these issues with respect to the POM,
which we discuss in tum below:

Provide whistleblower protection;

o Limit contact with staff in personnel matters unless staff are part of an official
investigation;
Make clarifications to the grievance and appeals procedures; and

» Revise the existing language on “reduction in force” for clarity.

Whistleblower Protection

Whistleblower provisions in personnel policies are generally designed to give
employees the flexibility to raise concerns without fear of retaliation and to encourage
them to report suspected wrongdoing. The POM already has some such protections in
place. For example, the POM at page 25 states as follows: “No reprisal, retaliation or
other adverse action will be taken against any employee for making a good faith attempt
to resolve a grievance, concem or problem by following these procedures,” and
"Supervisors who have been found to have taken retaliatory action because of a
grievance, informal or formal, are subject to disciplinary action.” A similar provision is
found at page 35 “There will be no retaliation as a result ot the harassment being
brought to the attention of the management or any supervisor at the Board.™

hBS STRA QEA ALKER » vas e L} OKLAHIMA ( . 5



Memorandum
December 7, 2011
Page 2

Additionally, an anti-retaliation provision is included in the NPATHB's harassment policy
at page 36:

No reprisal, retaliation, or other adverse action will be taken against any
employee for making a good faith complaint or report of harassment, or
for assisting in a good faith investigation of any such complaint or report.
Any suspected retaliation or intimidation should be reported immediately
to the Executive Director, or in the case of the Executive Director

conducting retaliatory behavior, any member of the Board’s Personnel

other employee found to have retaliated against an employee for filing a
good faith harassment complaint will be terminated,

Page 25 of the POM also encourages employecs to come forward with “concern over
improper fiscal activities by any Board member or Board employee.”

Based on the Executive’s Committec desire to strengthen these provisions, we
suggest adding a new section in the POM specific to whistleblower protection that would
be broader than just the grievance and harassment policies, such as follows:

Employees and volunteers are encouraged to report any alleged dishonest,
Sfraudulent or unlawful activity, policy or practice of the NPAIHB, or of
another individual or entity with which the NPAIHB has a business
relationship, on the basis of a reasonable belief that the activity, policy or
Practice is in violation of applicable law or a clear mandase of public
policy (eg., concerning financial practices, health, safety, welfare or
proftection of the environment) or NPAIHB's policies. Such reports shall
be made 1o the Executive Director, or if involving the Executive Director,
—_— fothe _____. Information reported will be kept confidential to the
Lt i titie extent possible.

The NPAIHB will expeditiously investigate all such reports of suspected
wrongdoing and take action ags appropriate.  lf, after investigation,
substantial facts cannot be establis ed, the situation will be monitored for
a reasonable period of time.

The NPAIHB will not retaliate against an employee or volunteer who
makes a good faith report or threatens in good faith to make g disclosure
fo an appropriate public body.

Contact with Staff
You inquired about the legality of deveioping a policy that would prohibit the

NPAIHB's staff, including its Executive Director, from dircctly contacting a Board
member’s (delegatc) supervisor. We think this is a policy issue for the Board rathe; than
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a legal issue. The Board could, as a matter of policy, develop protocols for staff
communications with the delegates and other individuals at the NPAIHB's member
tribes, depending on what issues in particular the Board would like to address. Such
protocols could thereafter be adopted into the POM under the chain of command (see
“Need for Vertical Communication” on pages 25-26, which is part of the gricvance
process), or separately set forth in a new section governing communications with Board
members and tribal stafl. Before discussing and developing the desired protocols, the
Board may wish to consider the scope of any policy against the desire or need for
flexibility for NPATHB staff to be able to contact individuals at the tribes.

Grievances and Appeals

The POM’s grievance and appeals procedures do not clearly indicate whethcr a
person has a right to invoke the procedures to challenge a discharge from employment in
all circumstances.'* We suggest the Board consider making revisions to the procedures to
clearly state when they apply to employee discharge. For example, should the processes
apply to allow persons to challenge a reduction in force/layoff or other non-disciplinary
termination?

We also think the Board could consider significantly revising its grievance
procedures. There are two separate procedures contained in the POM.’ which we find to
be somewhat confusing. [t could be difficult to tell in certain situations which process
applies, particularly where a matter might raise issues that would be subject to both
procedures at the same time (e.g., appealing discipline taken based on a provision of the
POM for which the employee is also seeking clarification). The two processes are also
duplicative, to some extent. We thus suggest the Board consider streamlining the two
grievance procedures into one process that applies to all grievances.

?Pnges 10 and 15 of the POM make it clear that probationary employees cannot file a grievance for being
discharged during the probationary period, so by implication this may indicate that a regular employee has
that right. In looking at the appeals process, it appears Lo apply when there is a “disciplinary” action. but
the POM does not provide any rights when an employce's discharge is not disciplinary in nature (i.c.
reduction in force). The POM also speaks in terms of “employees” having access to the grievance process
without saying anything about former employees ~ persons already terminated or Inid off from
employment,

? Process # 1. On pages 25-26 there is the “Formal Grievance Procedures” which includes four steps. Slep
111 is the Bxecutive Committee and Step 1V is the Board. These steps presumably apply to problems such
a8 clarification of the POM, a need for new or amended operational procedures, concem about imprope
fiscal activities, and other “job-related difficulties.”

Process # 2. On pages 26-27 there is another grievance procedure for “personnel actions.” This applies to
situations such as disciplinary action (except verbal waming), performance evaluation, denial of salary
mcrease, or discriminatory actions. Step 11 is the Personnel Committee and Step IV is the Executive
Comnuitee,
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In developing a revised grievance process, the Board should also consider what
rolcs the Executive Committee, the Personnel Committee and the entire Board should (or
should not) play in the stages of appeals. See footnote 2, Under the Board's Bylaws
regarding “Committees,” the Bylaws indicate that one of the duties of the Executive
Committee is to serve as the final level of appeal on “personnel grievances.” That section
of the Bylaws also provides that one of the duties of the Personnel Committee is to “take
action on employce grievances as required by Section D,” though we cannot tell which
Section 1) is being referred to or how this fits into the Personnel Committee’s role in
reviewing grievances. A revision to thc Bylaws may be necded to clarify the various
Committees’ roles, depending on what the Board decides it woold like to do in the POM.

Once the Board determines if it wishes to streamline the two grievance procedures
in the POM into one grievance process, and decides who will serve as the decision-
makers at the various levels of appeal, we can help prepare suggested revisions to the
POM for the Board's consideration.

Reduction in Force/Layoff

The current language on page 14 of the POM on reduction is force is fairly shost,
We think a more detailed policy could be considered. We also suggest that only one term
be used for the action, rather than three terms that may have the same meaning (i.e. the
POM currently refers to reduction in force, reorganization, layoff), unless the Board
intends for there to be substantive differences among those terms.

New Ianguage on “layoff” could replace the existing language, such as follows:

The Executive Director may layoff an employee or employees for
legitimate business reasons, such as but not limited to cost savings,
organizational efficiency, end of a project, change in program priorities,
or elimination of duplicative operations. For such a layoff involving __
or more employees, the Executive Director shall obtain prior

CXVO 'Y T'g authorization for the layoff from the Board of Directors.

The Executive Director shall decide which employee(s) are affected by the
layoff based on factors such as job description seniority, attendance,
performance, production or other reasonable fuctors, alone or in
combination ~ a layoff determination shall not be discriminatorv, except
that the NPAIHB's Indian preference policy shall apply.

>, An employee to be laid off shall be given no less than ___ calendar days

notice, unless the employee and the Executive Director jointly agree to

ber of waive the notice period or for other reasonable cause as determined and

documented by the Fxecutive Director.

Employees who have been laid off do not have a right of recall
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Note that in this proposed language, the Board could give the Executive Director
authority pursuant to his general responsibilities for the Board's personnel to lay off up to
a certain number of persons at one time, and then require Board approval if a more
significant layoff is intended. For example, the Board could require its approval of a
layoff involving more than five individuals at onc time (or whatever number the Board
chooses). We also left a blank for the Board's consideration regarding the number ot
calendur days of notice thal should be given to the laid off employee(s), while aiso
including flexibility for notice to be shortened when there is a reason for doing so.

Finally, we noticed there is language pertaining 10 “severance” that is included
under the section governing “reduction in force” on page 14 of the POM. We presume
that fanguage applies to all terminations and not just layoffs. If so, that language on
severance should be retained under a new heading of its own.

Conclusion
Both of us are planning to attend the Board’s meeting on January 17 to discuss

these issues. It you have any questions before then please contact us at 503-242-1745,
or gstrommer @hobbsstraus.com, sroels @hobbsstraus.com

HOBBS STRALS DEAN & WA KER LP WASHINGTON, DC PORTLAND. OR  OKLAKOMA CITY, DX | SACRAMFNTO, CA
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RESOLUTION #12-02-01
Interventions for Health Promotion and Disease Prevention in Native
American Populations

WHEREAS, the Northwest Portland Area Indian Health Board (hereinafter “NPAIHB” or
the “Board”) was established in 1972 to assist Tribal governments to improve the health
status and quality of life of Indian people; and

WHEREAS, the NPAIHB is a “tribal organization” as defined by the Indian Self-
Determination and Education Assistance Act (P.L. 93-638 seq. et al) that represents forty-
three federally recognized tribes in the states of Idaho, Oregon, and Washington; and

WHEREAS, in accordance with the definitions of the Indian Self-Determination and
Education Assistance Act at 25 USCS § 450b, a tribal organization is recognized as a
governing body of any Indian tribe and includes any legally established organization of
Indians which is controlled, sanctioned, or chartered by such governing body or which is
democratically elected by the adult members of the Indian community to be served by
such organization and which includes the maximum participation of Indians in all phases
of its activities; and

WHEREAS, the NPAIHB is dedicated to assisting and promoting the health needs and
concerns of Indian people; and

WHEREAS, the primary goal of the NPAIHB is to improve the health and quality of life of
its member Tribes; and

WHEREAS, the National Institutes of Health (NIH) has invited proposals to support the
health promotion and disease prevention in Native American populations; and

WHEREAS, Al/AN populations are disproportionately impacted by higher rates of chronic
disease compared to non-Indian people; and

WHEREAS, tribes have expressed explicit interest in addressing behavioral and social
conditions that relate to chronic diseases at the community level; and

WHEREAS, this specific opportunity supports an intervention program that is culturally
appropriate to promote the adoption of healthy lifestyles; and

WHEREAS, the goals of this initiative are consistent with the goals and objectives of both
the NPAIHB and the EpiCenter.

THEREFORE BE IT RESOLVED, that the NPAIHB endorses and supports efforts by staff of
the EpiCenter, under the guidance of the Executive Director, to pursue funding through
the NIH “Interventions for Health Promotion and Disease Prevention in Native American
Populations” funding opportunity.






CERTIFICATION

NO. 12-02-01

The foregoing resolution was duly adopted at the regular session of the
Northwest Portland Area Indian Health Board. A quorum being

established; 26 for,0 against,0 abstain on
January 19 201§:
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Chairman
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RESOLUTION #12-02-02
Native American Research Centers for Health
(NARCH) vII

WHEREAS, the Northwest Portiand Area Indian Health Board (hereinafter “NPAIHB” or
the “Board”) was established in 1972 to assist Tribal governments to improve the heaith
status and quality of life of Indian peopie; and

WHEREAS, the NPAIHB is a “tribai organization” as defined by the Indian Self-
Determination and Education Assistance Act (P.L. 93-638 seq. et al) that represents forty-
three federally recognized tribes in the states of Idaho, Oregon, and Washington; and

WHEREAS, in accordance with the definitions of the Indian Self-Determination and
Education Assistance Act at 25 USCS § 450b, a tribai organization is recognized as a
governing body of any Indian tribe and includes any legally established organization of
Indians which is controlled, sanctioned, or chartered by such governing body or which is
democratically eiected by the adult members of the Indian community to be served by
such organization and which includes the maximum participation of indians in all phases
of its activities; and

WHEREAS, the NPAIHB is dedicated to assisting and promoting the health needs and
concerns of Indian peopie; and

WHEREAS, the primary goal of the NPAIHB is to improve the health and quality of life of
its member Tribes; and

WHEREAS, the Native American Research Centers for Health (NARCH) program has
announced a seventh round of funding to support NARCH centers in order to continue to
develop partnerships between American indian Tribes and tribally based organizations for
the purposes of conducting intensive academic-level biomedical, behavioral, and health
service research; and

WHEREAS, the NPAIHB has established a strong training program to support future
academic careers for AlI/AN in health research; and

WHEREAS, a preliminary needs assessment will be conducted to guide the development
of the projects submitted for funding under this mechanism; and

WHEREAS, the goals of this initiative are consistent with the goals and objectives of both
the NPAIHB and the EpiCenter.

THEREFORE BE IT RESOLVED, that the NPAIHB endorses and supports efforts by staff of
the EpiCenter, under the guidance of the Executive Director, to pursue the seventh round
of NARCH funding.
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