
From: Myers, Ann (HCA) [mailto:ann.myers@hca.wa.gov]  
Subject: Medicaid State Plan Amendment 11-25 
 
The Health Care Authority (HCA) is writing in accordance with the federal Health and Human 
Services (HHS) and Centers for Medicaid Medicare Services (CMS) requirement under section 
5006 of the American Recovery and Reinvestment Act (ARRA) regarding the solicitation of advice 
prior to the submission  
of any Medicaid State plan amendment likely to have a direct effect on Indians, Indian Health 
Programs, or Urban Indian Organizations.  
 
To provide guidance in the implementation of the ARRA requirements referenced above, CMS 
issued Dear State Medicaid Director Letter (SMDL) #10-001 
dated January 22, 2010.  SMDL #10-001 in turn referenced SMDL #01-024, which describes 
Tribal notification requirements for waivers; these notification requirements now also apply to 
State Plan Amendments (SPAs). These documents are attached. 
 
In May of 2011, CMS issued a SPA template for States to use to describe their process for seeking 
advice on a regular, ongoing basis from Tribes, as well  
as the process used in the development of this particular SPA. SPA 11-25 is Washington’s SPA 
describing these processes, and is attached for your review  
and comment – new information is highlighted.   
 
Please see the attached letter for additional information. Please review the SPA and return any 
comments to Deborah Sosa with a CC to Ann Myers by August 31, 2011. 
 
Please forward this information to any interested party. 
 
Thank you. 
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STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT 

MEDICAL ASSISTANCE PROGRAM 
 

   State/Territory:  WASHINGTON     
             
         

 
TN #11-25    Approval Date     Effective Date 7/1/11 
Supersedes 
TN #----- 

1.4  State Medical Care Advisory Committee (42 CFR 431.12(b)) 
  
There is an advisory committee to the Medicaid agency director on health and medical care 
services established in accordance with and meeting all the requirements of 42 CFR 431.12. 
 
_X_ The State enrolls recipients in MCO, PIHP, PAHP, and/or PCCM programs. The State 
 assures that it complies with 42 CFR 438.104(c) to consult with the Medical Care 
 Advisory Committee in the review of marketing materials. 
 
Tribal Consultation Requirements under the Social Security Act  
 
Section 1902(a)(73) of the Social Security Act (the Act) requires a State in which one or more 
Indian Health Programs or Urban Indian Organizations furnish health care services to establish a 
process for the State Medicaid agency to seek advice on a regular, ongoing basis from designees 
of Indian health programs, whether operated by the Indian Health Service (IHS), Tribes or Tribal 
organizations under the Indian Self-Determination and Education Assistance Act (ISDEAA), or 
Urban Indian Organizations under the Indian Health Care Improvement Act (IHCIA).  Section 
2107(e)(I) of the Act was also amended to apply these requirements to the Children’s Health 
Insurance Program (CHIP).  Consultation is required concerning Medicaid and CHIP matters 
having a direct impact on Indian health programs and Urban Indian organizations.  

 
Please describe the process the State uses to seek advice on a regular, ongoing basis from 
federally-recognized tribes, Indian Health Programs and Urban Indian Organizations on matters 
related to Medicaid and CHIP programs and for consultation on State Plan Amendments, waiver 
proposals, waiver extensions, waiver amendments, waiver renewals and proposals for 
demonstration projects prior to submission to CMS.  Please include information about the 
frequency, inclusiveness and process for seeking such advice. 
 

The State uses several avenues to seek advice on a regular, ongoing basis for its Medicaid 
and Medicaid-related programs. For organizations that have regularly scheduled meetings, 
State staff request items of interest to be added to the agenda as needed. Staff attend the bi-
monthly meetings of the American Indian Health Commission for Washington State (AIHC) 
and participate in ad hoc workgroups created by the Commission to address policy issues. In 
addition, the AIHC receives notification of new SPAs and annual SPA updates are offered. 
The State also attends the quarterly Indian Policy Advisory Committee (IPAC) meetings and 
participates in subcommittee meetings regarding specific topics, as requested.  (IPAC is an 
advisory committee created to work with the State’s Department of Social and Health 
Services).Information is also shared with the Northwest Portland Area Indian Health Board 
which sends information on a weekly basis to the health board delegates – the State regularly 
sends information to be included in those mailings. The State also regularly sends specific 
program information via electronic messages (email) to tribal health administrators, tribal 
clinic directors, pharmacists, tribal billing staff, and tribal chemical dependency and mental 
health program managers. All communications offer the opportunity for participation and 
cooperation. 
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1.4  State Medical Care Advisory Committee (cont) 
 
In addition to the processes described above, the State has a process in place to notify its 
tribes, Indian Health Programs, and Urban Indian Health Organizations about specific State  
Plan Amendments; waiver proposals, extensions, amendments, and renewals; and 
demonstration projects. After the need for a SPA, waiver, or demonstration project is 
identified, the tribal notification process is initiated: 
 
1) A Dear Tribal Leader notification letter is drafted and sent up to 90 days prior to 
 submitting the SPA, waiver, or project (unless legislative or gubernatorial deadlines 
 mandate a shortened notification period). The notification letter includes: 

• A description of the purpose of the SPA, waiver, or project. A review SPA or waiver is 
included with the letter when one is available. 

• A description of any anticipated impact on tribes, including any tribal-specific impact. 
If no tribal impact is identified, an explanation of how that determination was made is 
included. 

• A request for questions or comments, to be submitted by a given date. The response 
date is at least 30 days in the future unless legislative or gubernatorial deadlines 
mandate a shortened response period. 

• The name of the State staff for program-specific questions. 
• The name of the State tribal liaison for tribal-related questions.  
• The name of the State tribal liaison for a request for an in-person meeting or formal 

consultation (for scheduling, the request must be received within 30 days of the date 
of the notice). 

2) The notification letter is mailed hard copy to tribal chairs. Hard copies may also be mailed 
to other identified tribal leaders upon request. 

3) Electronic notification messages (email) are sent to the following – the notification letter is 
attached to the email: 
• Tribal clinic directors 
• Tribal health administrators as requested by the tribe 
• Indian Health Service Chief Executive Officer (for direct service tribes) 
• Urban Indian Health Organization directors 
• The American Indian Health Commission (AIHC)  
• The Indian Health Service (IHS), Portland area office  
• The Northwest Portland Area Indian Health Board 
• The Senior Director for the Office of Indian Policy (within the State’s Department of 

Social and Health Services) to forward to IPAC delegates 
4) All responses (verbal and written) are documented. Responses are sent to the originator. 

Suggested changes are reviewed and, if appropriate, are included in a revised document. 
5) If requested, in-person meeting(s) are scheduled. 
 

Please describe the consultation process that occurred specifically for the development and 
submission of this State Plan Amendment, when it occurred and who was involved.   

 
The process above is described in the single state agency’s Administrative Procedure 1-15-
01, which is associated with Administrative Policy 1-15 regarding State Plan Amendments 
(SPAs).  
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1.4  State Medical Care Advisory Committee (cont) 
 
1)  The draft Policy and Procedure were sent electronically to the American Indian Health 
 Commission (AIHC) on June 6, 2011, as appendices to a draft Communication Protocol 
 for the single state agency. These documents were then presented at the AIHC meeting 
 on June 10, 2011.  
2)  The draft Policy and Procedure were distributed to tribal leaders at the State’s Centennial 
 Accord meeting on June 9, 2011. 
3) Electronic and written notification and a review copy of this SPA (TN# 11-25) was sent 
 on July 28, 2011, as follows (a Dear Tribal Leader notification letter was attached to the 
 email): 

• Tribal chairpersons (hard copy letter) 
• Tribal clinic directors  
• Indian Health Service Chief Executive Officer (for direct service tribes) 
• Urban Indian Health Organizations 
• The American Indian Health Commission (AIHC) 
• The Indian Health Service (IHS), Portland area office  
• The Northwest Portland Area Indian Health Board 
• Senior Director for the Office of Indian Policy (within the State’s Department of Social 

and Health Services) to forward to IPAC delegates 
  
 

 





  

 DEPARTMENT OF HEALTH & HUMAN SERVICES 
Health Care Financing Administration 

  
 Center for Medicaid and State Operations 

7500 Security Boulevard 
Baltimore, MD 21244-1850 

 
          SMDL #01-024 
 
        July 17, 2001 

Dear State Medicaid Director: 
 
This is one in a series of letters regarding American Indian and Alaska Native 
(AI/AN) health policy issues and the Medicaid program and the State Children’s 
Health Insurance Program (SCHIP). This letter addresses the request of Federally 
recognized Tribes (hereafter known as “Tribes”) to more actively participate in the 
planning and development of Medicaid and SCHIP waiver proposals and waiver 
renewals.  
 
As set forth in the Constitution of the United States, treaties, statutes, Executive 
Orders, and court decisions, it has long been recognized that the United States has a 
unique relationship with Tribal Governments.  This government-to-government 
relationship recognizes the right of Tribes to tribal sovereignty, self-government and 
self-determination.  At the same time, because Tribes have a separate governmental 
structure that exists within State(s) border(s), it is important for States to work as 
closely as possible with Tribes on issues such as Medicaid and SCHIP to ensure the 
provision of health care for Medicaid and SCHIP enrolled Tribal members is no less 
than it would be for non-Tribal members equally enrolled. 
 
The Centers for Medicare and Medicaid Services (CMS) (formerly the Health Care 
Financing Administration) is committed to ensuring full access to Medicaid and 
SCHIP for all eligible beneficiaries. Access to the decision-making process regarding 
the Medicaid and SCHIP programs is especially critical for Tribes for cultural, treaty, 
and statutory reasons. Participation in the decision-making process can best be 
achieved through an ongoing and effective consultation process that ensures the 
inclusion of Federally-recognized Tribal governments while preserving the right of 
State Medicaid agencies to make appropriate decisions based upon the needs of all 
Medicaid and SCHIP beneficiaries.  
 
The Federal Government is also committed to an effective Tribal consultation process.  
Many States have established viable mechanisms to ensure an ongoing consultation 
process with Tribal governments.  State experience has demonstrated that there is no 
single Tribal consultation process that can or should be imposed upon the States.  That 
experience has demonstrated that State-Tribal consultation protocols can vary within a 
State depending upon inter-governmental relationships, expertise, and Tribal interest.   
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Although States may partner with a Tribe on a waiver proposal, because Federal law only 
allows CMS to consider Medicaid and SCHIP proposals submitted by States, we are 
encouraging States to be as responsive as possible to the issues and concerns expressed 
by the Tribes during the consultation process.  CMS, during the review of Section 1915 
and Section 1115 waivers, will look at the steps each State has taken to consult with 
Tribes based upon individual State considerations.  CMS does not consider that 
consultation means that any or all Federally-recognized Tribal Government(s) in a 
particular State must approve the proposed waiver nor does it mean that Tribes must 
concur with a State's waiver request or waiver renewal.  
 
Therefore, in reviewing all Section 1915 and Section 1115 waiver requests submitted 
after October 1, 2001 CMS will look to see that 

 
1. All Federally-recognized Tribal Governments maintaining a primary office 

and/or major population within that State are notified in writing at least 60 
days before the anticipated submission date of the State's intent to submit a 
Medicaid waiver request or waiver renewal to CMS. 

 
2. The notification describes the purpose of the waiver or renewal and the 

anticipated impact on Tribal members. The description of the impact need not 
be Tribal specific if the impact is similar on all Tribes. 

 
3. The notification also describes a method for appropriate Tribal representatives 

to provide official written comments and questions within a time frame that 
allows adequate time for State analysis, consideration of any issues that are 
raised, and time for discussion between the State and Tribes responding to the 
notification. 

 
4. Tribal Governments were allowed a reasonable amount of time to respond to 

the notification.  A minimum of 30 days is considered reasonable. 
 

5. States, if requested by the Tribal Governments, provide an opportunity for an 
in-person meeting with Tribal representatives.  A State does not need to have 
separate meetings with each Tribe, but may conduct one or more joint 
meetings with Tribes to discuss issues. 

 
CMS will look to see that States have utilized these guidelines by looking at copies of 
correspondence sent by the State to the Tribal Governments notifying them of the State's 
intent to request a waiver or waiver renewal.  Copies of any correspondence submitted by 
Tribal governments, and a discussion summary from any formal State-Tribal consultation 
meeting(s) as described in number 5 above, will also aid CMS's review of the proposed 
waiver or renewal request.  
 
Because each State has developed a unique relationship with each of the Tribes within 
their borders, CMS will not compare the consultation process undertaken by a State with  
Page 3- State Medicaid Director 
 



  

the process used by other States.  Each State process will be looked at based upon the 
thoroughness of the required documentation.  If Tribes were notified of the proposed 
waiver in a timely manner and do not respond within the 30 day minimum timeframe, 
CMS will consider the intent of this letter was fulfilled by the State.  Further, CMS staff 
encourages Tribal and State Governments to work directly with each other to the greatest 
extent possible in order to resolve any concerns and issues that arise.   
 
This letter supplements the Tribal consultation guidance provided in the July 3, 1997 and 
the February 24, 1998 letters to State Medicaid Directors. 
           
You will receive a copy of a letter to the Tribal Leaders in your State conveying a copy 
of this letter.  In addition, please find enclosed a listing of the Native American Contacts 
(NACs), the States they cover, and their respective CMS Regional Office.  If you have 
any questions regarding this policy, please contact the NAC in the appropriate CMS 
Regional Office.  
 
We look forward to working with you in the future on this and other efforts. 
 
 
      Sincerely, 
 
      /s/ 
 
                                                                        Penny R. Thompson 
                                                                        Acting Director 
 
 
Enclosures 

 
 

Cc: 
 
CMS Regional Administrators 
 
CMS Associate Regional Administrators  
      for Medicaid and State Operations 
 
Lee Partridge 
Director, Health Policy Unit 
American Public Health Services Association 
 
Joy Wilson 
Director, Health Committee 
National Conference of State Legislatures 
 
 
 
Matt Salo 



  

Director of Health Legislation 
National Governors' Association 
 
Yvette Joseph Fox 
Director 
National Indian Health Board 
 
Michael Trujillo, MD 
Director 
Indian Health Service 
 
Jack Jackson 
Director, Government Relations 
National Congress of American Indians 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                     Native American Contacts 
 

Region I - Boston     Irv Rich 



  

DHHS/CMS      (617) 565-1247     (617) 565-1083 fax 
John F. Kennedy Federal Bldg., Rm 2325 
Boston, Massachusetts 02203-0003   Irich@CMS.gov 
(Region I:  Maine, New Hampshire, Vermont, Massachusetts, Connecticut, Rhode Island) 
_____________________________________________________________________________ 
 
Region II - New York          Carol Conciatori      
DHHS/CMS      (212) 264-3889     (212) 264-6814 fax 
26 Federal Plaza, Room 3811    Cconciatori@CMS.gov 
New York, New York 10278-0063         Joel Truman        
       (212) 264-3926     (212) 264-6814 fax 
                                                                              Jtruman@CMS.gov 
 (Region II: New York and New Jersey) 
______________________________________________________________________________ 
 
Region III - Philadelphia    Tamara McCloy 
DHHS/CMS      (215) 861-4220     (215) 861-4240 fax 
3535 Market Street, Room 3100 
Philadelphia, Pennsylvania 19104   TMcCloy@CMS.gov 
(Region III:  Pennsylvania, Virginia, West Virginia, Maryland, Delaware) 
______________________________________________________________________________ 
 
Region IV - Atlanta     Carol Langford 
DHHS/CMS      (404) 562-7412    (404) 562-7483 fax 
The Atlanta Federal Center 
Suite 4T20      Clangford@CMS.gov 
61 Forsyth Street 
Atlanta, Georgia 30303-8909 
(Region IV:  Kentucky, Tennessee, North Carolina, South Carolina, Florida, Georgia, Alabama, 
Mississippi) 
______________________________________________________________________________ 
 
Region V - Chicago     Pam Carson    
DHHS/CMS      (312) 353-0108   (312) 353-1787 fax 
233 N. Michigan Ave., Suite 600   Pcarson@CMS.gov  
Chicago, Illinois 60601    Ruth Hughes  
       (312) 353-1670   (312) 353-1787 fax 
       Rhughes@CMS.gov 
(Region V:  Minnesota, Wisconsin, Michigan, Ohio, Indiana, Illinois) 
______________________________________________________________________________ 
 
 
Region VI - Dallas     Dorsey Sadongei 
DHHS/CMS      (214) 767-3570   (214) 767-0270 fax 
1301 Young Street, Room 833 
Dallas, Texas 75202     Esadongei@CMS.gov 
(Region VI:  Texas, New Mexico, Oklahoma, Arkansas, Louisiana) 
______________________________________________________________________________ 



  

 
Region VII - Kansas City    Sharon Taggart 
DHHS/CMS      (816) 426-3406   (816) 426-3851 fax 
Richard Bolling Federal Bldg.    Staggart@CMS.gov 
601 East 12 Street, Room 227    
Kansas City, Missouri 64106-2808 
(Region VII:  Iowa, Nebraska, Missouri, Kansas) 
________________________________________________________________________ 
 
Region VIII - Denver     Jim Lyon 
1600 Broadway, Suite 700    (303) 844-7114  fax 303 844-7054 
Denver, Colorado 80202    Rlyon@CMS.gov 
(Region VIII:  Montana, North Dakota, South Dakota, Wyoming, Colorado, Utah) 
________________________________________________________________________ 
 
Region IX - San Francisco    Jean Fleury 
DHHS/CMS      (415) 744-3509       (415) 744-3517 fax 
75 Hawthorne Street     Jfleury@CMS.gov 
5th Floor 
San Francisco, CA 94105-3903    
(Region IX:  California, Nevada, Arizona, Hawaii) 
________________________________________________________________________ 
 
Region X -Seattle     Ernie Kimball 
DHHS/CMS      (206) 615-2428      (206) 615-2363 fax 
2201 Sixth Ave., Room 911    EKimball@CMS.gov 
Seattle, WA 98121-2500     
(Region X:  Washington, Oregon, Idaho, Alaska) 

 



`DEPARTMENT OF HEALTH & HUMAN SERVICES 

Centers for Medicare & Medicaid Services 

7500 Security Boulevard, Mail Stop S2-26-12 

Baltimore, Maryland 21244-1850 

 

Center for Medicaid and State Operations 
           

SMDL#: 10-001 

ARRA #: 6 

 

January 22, 2010 

 

Re:  ARRA Protections for Indians in Medicaid and CHIP 

 

Dear State Medicaid Director: 

 

This letter is one of a series that provides guidance on the implementation of the American 

Recovery and Reinvestment Act of 2009 (Recovery Act), Public Law 111-5.  Section 5006 of the 

Recovery Act provides protections for Indians in Medicaid and the Children’s Health Insurance 

Program (CHIP).  The amendments made by this section were effective on July 1, 2009.  This 

letter provides a brief overview to assist States with implementation of these new provisions for 

Indians in your programs. 

 

Section 5006 of the Recovery Act provides certain premium and cost-sharing protections under 

Medicaid and exemption for certain Indian-specific property from consideration in determining 

Medicaid eligibility and from Medicaid estate recovery.  It also provides certain Medicaid 

managed care protections for Indian health programs and Indian beneficiaries and establishes 

new requirements for consultation on Medicaid and CHIP with Indian health programs.  The new 

provisions are described in greater detail below.  

 

Premium and Cost-Sharing Protections Under Medicaid 

 

The Social Security Act (the Act) allows States to impose enrollment fees, premiums, cost- 

sharing and similar charges under certain conditions on Medicaid participants under title XIX 

and CHIP participants under title XXI of the Act.  The Medicaid provisions are at section 1916 

of the Act for nominal premiums and cost-sharing and at section 1916A of the Act for alternative 

premiums and cost-sharing, as authorized by the Deficit Reduction Act of 2005 (DRA), Public 

Law 109-171.  CHIP provisions can be found at section 2103(e) of the Act.  

 

Section 5006(a) of the Recovery Act amends sections 1916 and 1916A of the Act, to preclude 

States from imposing Medicaid premiums or any other Medicaid cost sharing on Indian 

applicants and participants served by Indian health providers and to assure that Indian health 

providers, and providers of contract health services (CHS) under a referral from an Indian health 

provider, will receive full payment.  These provisions apply to the Medicaid program.  Premiums 

and cost-sharing exemptions for Indians under CHIP are not affected.  These provisions became 

effective July 1, 2009.  Specifically, section 5006(a):  
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 Exempts Indians from payment of enrollment fees, premiums, or similar charges if they 

are furnished an item or service by an Indian health care provider; Indian Health Service 

(IHS); an Indian Tribe, Tribal Organization, or Urban Indian Organization (I/T/U)) or 

through referral under CHS.  We consider this condition to be met if the individual meets 

the definition of Indian below. 

 Exempts Indians from payment of a deductible, coinsurance, copayment, or similar 

charge for any item or service covered by Medicaid if the Indian is furnished the item or 

service directly by an Indian health care provider, I/T/U or through CHS. 

 Prohibits any reduction in payment that is due under Medicaid to the I/T/U or to a health 

care provider through referral under CHS for furnishing an item or service to an Indian.  

The State must pay these providers the full Medicaid payment rate for furnishing the item 

or service.  Their payments may not be reduced by the amount of any enrollment fee, 

premium, deduction, copayment, or similar charge that otherwise would be due from the 

Indian.   

 

Definitions 

 

For purposes of ensuring compliance with the cost-sharing provisions under the Recovery Act, 

CMS will use the following definitions in reviewing State plans: 

 

 Indian Health Care Provider means a health care program, including CHS, operated by 

the IHS or by an Indian Tribe, Tribal Organization, or Urban Indian Organization 

(otherwise known as an I/T/U) as those terms are defined in section 4 of the Indian 

Health Care Improvement Act (25 U.S.C. 1603). 

 Indian means an individual, defined at title 25 of the U.S.C. sections 1603(c), 1603(f). 

1679(b) or who has been determined eligible, as an Indian, pursuant to 42 C.F.R. 136.12 

or Title V of the Indian Health Care Improvement Act,  to receive health care services 

from Indian health care providers (IHS, an Indian Tribe, Tribal Organization, or Urban 

Indian Organization–I/T/U) or through referral under Contract Health Services.  

 

State Medicaid programs are encouraged to work closely with I/T/Us and Contract Health 

Services programs within the State to implement the exemption of Indians from Medicaid 

enrollment fees, premiums, or other similar charges and for exemption from deductibles, 

coinsurance payments, copayments, or similar charges.  In addition, States are encouraged to 

inform non-I/T/U providers who participate in CHS about the absence of cost-sharing.   

 

Exemption of Certain Property from Resources for Medicaid and CHIP Eligibility 

 

Section 5006(b) of the Recovery Act amends the Medicaid statute by adding section 1902(ff) of 

the Act and the CHIP statute by adding section 2107(e)(1)(C) of the Act to require States to 

exclude certain types of Indian-specific property from being considered as “resources” when 

determining Medicaid or CHIP eligibility for an individual who is an Indian.  These resource 

exclusions became effective July 1, 2009. 

 

In general, the Recovery Act requires States to exclude resources in two categories:   
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 Property connected to the political relationship between Indian Tribes and the Federal 

government; and  

 Property with unique Indian significance.   

 

The following resources must be excluded: 

 

1. Property, including real property and improvements, that is held in trust, subject to 

Federal restrictions, or otherwise under the supervision of the Secretary of the Interior; 

located on a reservation, including any federally-recognized Indian Tribe’s reservation, 

pueblo, or colony, including former reservations in Oklahoma, Alaska Native regions 

established by the Alaska Native Claims Settlement Act and Indian allotments on or near 

a reservation as designated and approved by the Bureau of Indian Affairs of the 

Department of the Interior. 

2. For any federally-recognized Tribe not described in paragraph (1), property located 

within the most recent boundaries of a prior Federal reservation. 

3. Ownership interests in rents, leases, royalties, or usage rights related to natural resources 

(including extraction of natural resources or harvesting of timber, other plants and plant 

products, animals, fish, and shellfish) resulting from the exercise of federally-protected 

rights. 

4. Ownership interests in or usage rights to items not covered by paragraphs (1) through (3) 

that have unique religious, spiritual, traditional, or cultural significance or rights that 

support subsistence or a traditional lifestyle according to applicable Tribal law or custom. 

 

Enclosed is additional guidance on consideration of income and conversion of resources for 

Medicaid eligibility of Indians.  It is important to note that section 5006(b) did not change the 

treatment of income for Medicaid or CHIP eligibility purposes.  Income that was protected under 

previous laws or rules will be protected still and income that was counted under previous laws or 

rules will be counted still. 

 

Continuation of Current Protections for Certain Indian Property from Medicaid Estate Recovery 

 

Section 5006(c) of the Recovery Act amends section 1917(b)(3) of the Act to specify in the Act 

that certain Indian income, resources, and property are exempt from Medicaid estate recovery.  

These provisions have been in the State Medicaid Manual since April 1, 2003 and can be found 

at section 3810.A.7. 

 

The specific income, resources, and property exempted from Medicaid estate recovery for 

Indians include: 

 

1. Certain income and resources (such as interests in and income derived from Tribal land 

and other resources currently held in trust status and judgment funds from the Indian 

Claims Commission and the U.S. Claims Court) that are exempt from Medicaid estate 

recovery by other laws and regulations. 

2. Ownership interest in trust or non-trust property, including real property and 

improvements: 
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a. Located on a reservation (any federally-recognized Indian Tribe’s reservation, 

pueblo, or colony, including former reservations in Oklahoma, Alaska Native 

regions established by Alaska Native Claims Settlement Act and Indian 

allotments) or near a reservation as designated and approved by the Bureau of 

Indian Affairs of the U.S. Department of the Interior; or 

b. For any federally-recognized Tribe not described in (a), located within the most 

recent boundaries of a prior federal reservation. 

c. Protection of non-trust property described in (a) and (b) is limited to 

circumstances when the property passes from an Indian (as defined in section 4 of 

the Indian Health Care Improvement Act (25 U.S.C. section 1603)) to one or 

more relatives (by blood, adoption, or marriage), including Indians not enrolled as 

members of a Tribe and non-Indians, such as spouses and step-children, that their 

culture would nevertheless protect as family members; to a Tribe or Tribal 

Organization; and/or to one or more Indians; 

3. Income left as a remainder in an estate derived from property protected in section 2 

above, that was either collected by an Indian, or by a Tribe or Tribal Organization and 

distributed to Indian(s), as long as the individual can clearly trace it as coming from the 

protected property. 

4. Ownership interests left as a remainder in an estate in rents, leases, royalties, or usage 

rights related to natural resources (including extraction of natural resources or harvesting 

of timber, other plants and plant products, animals, fish, and shellfish) resulting from the 

exercise of federally-protected rights, and income either collected by an Indian, or by a 

Tribe or Tribal Organization and distributed to Indians(s) derived from these sources as 

long as the individual can clearly trace it as coming from protected sources; and. 

5. Ownership interests in, or usage rights to, items not covered by 1-4 above that have 

unique religious, spiritual, traditional, and/or cultural significance or rights that support 

subsistence or a traditional life style according to applicable Tribal law or custom. 

 

New Statutory Requirements Regarding Indians, Indian Health Care Providers, Indian Managed 

Care Entities in Medicaid, and CHIP Managed Care Programs 

 

Section 5006(d) of the Recovery Act adds a new section 1932(h) to the Medicaid statute and 

section 2107(e)(1)(J) to the CHIP statute, which will apply consistent rules governing the 

treatment of Indians, Indian health care providers–I/T/Us, and Indian Managed Care Entities 

(IMCEs) in a State Medicaid or CHIP managed care program.  The term Indian Managed Care 

Entity (IMCE) means a managed care entity that is controlled by the IHS, a Tribe, Tribal 

Organization, or Urban Indian Organization, or a consortium, which may be composed of one or 

more Tribes, Tribal Organizations, or Urban Indian Organizations, and which may also include 

the IHS.  The new statutory provision expressly recognizes that an IMCE may restrict its 

enrollment to Indians in the same manner as Indian health programs may restrict the delivery of 

services to Indians.  

 

Indians who are eligible for Medicaid or CHIP may elect to enroll in managed care entities for 

this purpose, including primary care case management (PCCM) programs on a voluntary basis.  

They may be enrolled on a mandatory basis under a Medicaid or CHIP waiver or in an I/T/U 

managed care entity. 
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Under section 5006(d), all contracts with Medicaid and CHIP managed care entities, which 

include Medicaid and CHIP managed care organizations (MCOs) and PCCMs, must: 

 

 Permit any Indian who is enrolled in a non-Indian MCE and eligible to receive services 

from a participating I/T/U provider, to choose to receive covered services from that I/T/U 

provider, and if that I/T/U provider participates in the network as a primary care provider, 

to choose that I/T/U as his or her primary care provider, as long as that provider has 

capacity to provide the services; 

 Require each managed care entity to demonstrate that there are sufficient I/T/U providers 

in the network to ensure timely access to services available under the contract for Indian 

enrollees who are eligible to receive services from such providers; 

 Require that I/T/U providers, whether participating in the network or not, be paid for 

covered Medicaid or CHIP managed care services provided to Indian enrollees who are 

eligible to receive services from such providers either (1) at a rate negotiated between the 

managed care entity and the I/T/U provider, or (2) if there is no negotiated rate, at a rate 

not less than the level and amount of payment that would be made if the provider were 

not an I/T/U provider; and 

 Provide that the managed care entity must make prompt payment to all I/T/U providers in 

its network as required for payments to practitioners in individual or group practices 

under federal regulations at 42 CFR sections 447.45 and 447.46. 

 

The Centers for Medicare & Medicaid Services intends to issue forthcoming regulations to 

address the application of the requirement for sufficient I/T/Us in States where there are few or 

none available. 

 

Under prior provisions of law, I/T/U providers that receive reimbursement as federally qualified 

health centers (FQHCs) pursuant to a contract from a managed care entity also receive a 

supplemental payment from the State to make up the difference between the amount the 

managed care entity pays and what the I/T/U FQHC would have received under the State Plan.   

 

The new provision provides a supplemental payment from the State to all I/T/U providers for 

services furnished to managed care enrollees, whether the provider is an FQHC or not, and 

without regard to whether the provider has a contract with the managed care entity.   The 

supplemental payment must make up the difference between the amount paid by the managed 

care entity and the applicable rate under the State plan.   

Consultation on Medicaid, CHIP, and Other Health Care Programs Funded under the Act 

Involving Indian Health Programs and Urban Indian Organizations 

 

Section 5006(e) of the Recovery Act codifies in statute, at section 1902(a)(73) and section 

2107(e)(1)(C) of the Act, the requirement for the Secretary of Health and Human Services 

(HHS) to maintain a Tribal Technical Advisory Group (TTAG) within CMS.  The TTAG, 

initially established in accordance with a charter dated September 30, 2003, is now required to 

include a representative of IHS and a representative of a national Urban Indian Organization. 
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Additionally, effective July 1, 2009, certain States are required to utilize a process for the State 

to seek advice on a regular, ongoing basis from designees of the Indian health programs and 

Urban Indian Organizations concerning Medicaid and CHIP matters having a direct effect on 

Indians, Indian health programs or Urban Indian Organizations.  The consultation process must 

be followed by any State in which one or more Indian health programs or Urban Indian 

Organizations furnish health care services, even if no federally-recognized Indian Tribes are 

located within the State.  These States are required to specifically solicit such advice prior to the 

State’s submission of any Medicaid or CHIP State plan amendment, waiver request, or proposal 

for a demonstration project likely to have a direct effect on Indians, Indian health programs, or 

Urban Indian Organizations.  The consultation may include the appointment of an advisory 

committee or a designee of these IHS (including those programs operated by federally-

recognized Tribes under P.L. 93-638 authority) and Urban Organizations to the State medical 

care advisory committee required by Federal regulations at 42 CFR 431.12, both, or another 

method.  Also, enclosed is the Medicaid State plan template that a State must use for a State plan 

amendment in order to document its process for such consultation.  CMS is sharing, in draft, the 

SPA template under the guidelines of the Paperwork Reduction Act (PRA) currently under OMB 

review.  Until the PRA process is completed, States are not obligated to use the recommended 

template.  After CMS obtains the necessary PRA clearance number from OMB, States will be 

required to complete the SPA template.   
 

Previously, CMS has provided guidance on the consultation process with federally-recognized 

Indian Tribes, which may be found in the July 17, 2001, State Medicaid Director Letter, 

requiring State consultation with federally-recognized Indian Tribes for waivers.  The letter will 

be revised to address additional requirements in Section 5006(e) of the Recovery Act.  The 

above-referenced letter can be found on the CMS Web site at: 

http://www.cms.hhs.gov/smdl/downloads/smd071701.pdf .    

 

Examples of changes that would have a direct effect on Indians, Indian health programs, or 

Urban Indian Organizations include Medicaid or CHIP changes (submitted through State plan 

amendments, proposed waivers, waiver extensions, waiver amendments or waiver renewals) that 

are more restrictive for eligibility determinations, changes that reduce payment rates or changes 

in payment methodologies to I/T/U providers or for services reimbursed to I/T/U providers, 

reductions in covered services, changes in consultation policies, and proposals for 

demonstrations or waivers that may impact Indians or I/T/U providers. 

 

Implementation 

 

This guidance is offered in order to assist States in planning for application of these provisions. 

Additional guidance will be forthcoming on this issue, and CMS will work with States to help 

them implement these provisions in a manner that is consistent with the statute.  

 

In keeping with the HHS Tribal consultation policy and the new provisions in the Recovery Act, 

CMS collaborated and consulted with the TTAG and IHS to solicit advice on implementing these 

provisions.  The Tribal Affairs Group and the Center for Medicaid and State Operations, within 

CMS, jointly hosted two All Tribes Calls on June 5 and 12, 2009, to consult on implementation 

of section 5006 of the Recovery Act.  Two face-to-face consultation meetings were held in 

http://www.cms.hhs.gov/smdl/downloads/smd071701.pdf
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Denver on July 8 and 10, 2009, to solicit advice and input on these provisions from federally-

recognized Tribes, Indian health providers, and Urban Indian Organizations.  An All States Call 

was held on June 10, 2009, with the State Medicaid and CHIP programs to describe the CMS 

Tribal consultation process on the Recovery Act provisions and to solicit feedback and questions 

from States.   

 

Contact Information 

 

We hope you find this information helpful in your efforts to implement the provisions of the 

Recovery Act.  If you have questions regarding this guidance, please send an email to 

CMSOCHIPRAQuestions@cms.hhs.gov or contact Ms. Victoria Wachino, Director, Family and 

Children’s Health Programs Group, who may be reached at (410) 786-5647. 

 

      Sincerely, 

 

      /s/ 

 

      Cindy Mann 

      Director 

      Center for Medicaid and State Operations 

 

Enclosures 

 

cc: 

 

CMS Regional Administrators 

 

CMS Associate Regional Administrators 

Division of Medicaid and Children’s Health 

 

Ann C. Kohler 

NASMD Executive Director 

American Public Human Services Association 

 

Joy Wilson 

Director, Health Committee 

National Conference of State Legislatures 

 

Matt Salo 

Director of Health Legislation 

National Governors Association 

 

  

mailto:CMSOCHIPRAQuestions@cms.hhs.gov
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Debra Miller 

Director for Health Policy 

Council of State Governments 

 

Christine Evans, M.H.P. 

Director, Government Relations 

Association of State and Territorial Health Officials 

 

Alan R. Weil, J.D., M.P.P. 

Executive Director 

National Academy for State Health Policy 

 

Dr. Yvette Roubideaux 

Director 

Indian Health Service 

 

Valerie Davidson 

Chairman 

Tribal Technical Advisory Group 

 

Stacy Bohlen 

Executive Director 

National Indian Health Board 
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Additional Guidance for Consideration of Income and Resources for           

Medicaid Eligibility of Indians 
 

In order to be eligible for Medicaid or the Children’s Health Insurance Program (CHIP), an 

individual must have countable income and resources at or below the maximum amounts 

established by the State plan.  The following rules, in accordance with Federal regulations at 42 

CFR 435.601(b), generally apply to eligibility for Medicaid and CHIP:  

 

 Income is defined for Medicaid and CHIP purposes as anything that an individual 

receives (e.g., wages, self-employment income, interest, dividends, Social Security 

payments) that the individual can use to pay for the family’s basic necessities. 

 Resources are defined as cash or anything an individual owns (e.g., checking or savings 

accounts, real estate, personal property, stocks, bonds) that the individual can convert to 

cash to pay for the family’s basic necessities. 

 Any income not spent during the month of receipt is considered as resources in the 

following months.  It is counted or excluded as a resource depending on the form that it 

takes (e.g., cash, checking account, stocks, property).   

 Certain types of income and resources are not counted for Medicaid and/or CHIP 

eligibility, such as the home property in which the family lives.   

 

If an individual does not have the legal right, authority, or power to liquidate resources or to use 

income or resources that the individual owns, that income or resource is not counted for 

Medicaid or CHIP eligibility because the individual is not free to access and spend it.   

 

 For example, if an Indian has a restricted Individual Indian Money (IIM) Account with 

money held in trust for the individual’s use, but that individual must be authorized by 

someone else to access the money, and that access may be denied, the money in the IIM 

is considered to be inaccessible and so is excluded from consideration as a resource for 

Medicaid or CHIP eligibility. 

 

Resources include an individual’s right to harvest or extract natural resources from land that the 

individual owns or for which the individual has an ownership interest (e.g., mineral rights, 

fishing rights, timber rights).  If the individual cannot sell those rights or that ownership interest, 

or those rights or that ownership is specifically excluded by statute, those resources are not 

accessible and are not counted for Medicaid or CHIP eligibility.   

 

 For example, if a Tribe holds rights to extract natural resources from a geographical area, 

those rights are not owned by any individual and cannot be sold by any Tribal member, 

even if an individual exercises those rights to extract and sell natural resources from the 

property (e.g., oil, gas, gravel, timber).  Therefore, the mineral/timber rights are not 

counted as a resource for any Tribal member’s Medicaid or CHIP eligibility. 

 

If a resource is sold or exchanged, the proceeds are still considered resources, not income.  

Therefore, if natural resources (e.g., gravel, timber, fish, oil) are sold by the owner of the 

property or by the owner of rights for use of that geographical area, the money received from that 

sale is also considered as a resource in the determination of Medicaid or CHIP eligibility.  
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However, if the rights for use of the natural resources are excluded as a resource (such as 

because the individual cannot sell the ownership interest), the money received for the sale of 

natural resources extracted or harvested from that area is also excluded as a resource during the 

month of receipt.  If the individual retains money from the sale of the natural resources and does 

not spend it, the money is considered for Medicaid or CHIP resource eligibility in the months 

following the month of receipt depending on the form the money takes (e.g., countable in a 

checking account or cash, excludable in certain property such as a home).  If the individual sells 

the resource and then spends the money or uses it to purchase another resource that is also 

considered exempt under Medicaid and CHIP rules, eligibility may not be affected.   

 

 For example, if a Tribal member or Tribe exercises federally-protected mineral rights and 

sells minerals extracted in that designated area, money received from the sale of the 

minerals is not income but is considered to be an excluded resource in the month that the 

money is received. 

 If the money from the sale of the minerals is not spent by the end of the month it is 

received (e.g., to pay for the family’s food or other personal or business expenses), the 

money is either counted or excluded as a resource based on the type of resource in which 

the money is retained after the month of receipt.   

o For example, if the money is deposited and retained in the individual’s checking 

account, it is counted as a resource along with all other money in the checking 

account after the month the money is received.  If the money is spent to purchase 

a car and the State’s Medicaid program excludes motor vehicles as a resource, it 

is excluded from consideration as a resource for Medicaid or CHIP eligibility.  

 

Certain types of Tribal per capita payments and other types of Tribal income are excluded from 

consideration as income per Public Law 98-64 (the Per Capita Act) and 45 CFR section 

233.20(a)(4)(ii)(e).  This law and implementing regulations specify that per capita distribution of 

all funds held in trust by the Secretary of Interior for members of an Indian Tribe are excluded 

from consideration as income and resources for federal means-tested public benefits programs 

(e.g., Medicaid and CHIP).   

 

However, also according to Public Law 98-64, local Tribal funds that a Tribe distributes to 

individuals on a per capita basis, but which have not been held in trust by the Secretary of 

Interior (e.g., Tribally managed gaming revenues), are not excluded from income and resources.  

Therefore, those funds are considered as countable income in the month of receipt.  Any per 

capita payments from gaming revenues that are retained after the month of receipt are counted or 

excluded based on the type of resource in which the money is retained. 

 

 For example, if a Tribal member receives a quarterly check from the Tribe as the 

individual’s per capita payment from the casino owned by Tribe, the money is considered 

as the individual’s countable income in the month that the check is received. 

 Any money from a per capita casino payment that the individual still has after the month 

of receipt is counted or excluded based where the money is.  If it is retained in a 

countable resource (e.g., cash, checking or savings account), it is counted for Medicaid 

and CHIP eligibility.  If it is converted to an excludable resource (e.g., personal property 

like a refrigerator), it is excluded for Medicaid and CHIP eligibility. 
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DRAFT           DRAFT 

  

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT 

 

State: 

 

1.4 State Medical Care Advisory Committee (42 CFR 431.12(b))  

There is an advisory committee to the Medicaid agency director on health and medical care 

services established in accordance with and meeting all the requirements of 42 CFR 431.12.  

 

Tribal Consultation Requirements  

Section 1902(a)(73) of the Social Security Act requires a State in which one or more Indian 

Health Programs or Urban Indian Organizations furnish health care services to establish a 

process for the State Medicaid agency to seek advice on a regular, ongoing basis from designees 

of Indian health programs, whether operated by the Indian Health Service (IHS), Tribes or Tribal 

organizations under the Indian Self-Determination and Education Assistance Act (ISDEAA), or 

Urban Indian Organizations under the Indian Health Care Improvement Act (IHCIA) 

Consultation is required concerning Medicaid matters having a direct impact on these Indian 

health programs .  Please indicate below whether the State, as part of its consultation process, 

appoints an advisory committee or appoints a designee of the Indian health programs and Urban 

Indian Organizations to the State medical care advisory committee, both of these, or something 

else.  

 

__/ State appoints a tribal advisory committee.  

__/ State appoints a designee of the IHS, Tribes or Tribal organizations operating health 

programs under the ISDEAA, and/or Urban Indian organizations operating health programs 

under the IHCIA to the State medical care advisory committee.  

__/ Other. Specify:  

__/ Not applicable because the State does not have at least one Indian Health Program or Urban 

Indian Organization furnishing health care services.  

 

TN No: Approval Date Effective Date _____  

 
Supersedes TN No.  

According to the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of 

information unless it displays a valid OMB control number. The valid OMB control number for this information 

collection is 0938-XXXX. The time required to complete this information collection is estimated to average 1 hour 

per response, including the time to review instructions, search existing data resources, gather the data needed, and 

complete and review the information collection. If you have comments concerning the accuracy of the time 

estimate(s) or suggestions for improving this form, please write to: CMS, 7500 Security Boulevard, Attn: PRA 

Reports Clearance Officer, Mail Stop C4-26-05, Baltimore, Maryland 21244-1850. 
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