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Departments of Interior and Justice Announces Settlement of Cobell Lawsuit

On December 8, 2009, Interior Secretary Ken Salazar and Attorney General Eric
Holder announced a settlement of the Cobell lawsuit against the Federal government for
mismanagement of individual Indian trust accounts and trust assets. The lawsuit, filed in
1996, has spanned seven trials constituting 192 trial days. The announcement of the
settlement follows the July 2009 District of Columbia Circuit Court of Appeals ruling
that Interior was required to provide a full accounting for mismanaged trust funds and
reversal of the lower court's award of $455 million to the plaintiff class.

The settlement contains three main components:

e $1.4 Billion Fund to be Distributed to Plaintiffs as Compensation. The settlement
establishes a $1.412 billion fund to be distributed to Individual Indian Money
(IIM) account holders to compensate them for accounting-related errors and to
resolve claims that prior federal officials mismanaged the administration of trust
assets.' Interior's goal is to resolve all potential claims by individual class
members.

e 32 Billion Fund for the Voluntary Buy-Back of Fractionated Interests. The
settlement also establishes a $2 billion fund for the voluntary buy-back of
fractionated land interests and the transfer of such lands to tribes.” Interior stated
that it will administer this program through the Indian Land Consolidation
Program (ILCP). Furthermore, as an additional incentive for individual Indians to
sell their interests, Interior will set aside up to five percent of the value of the
fractionated land interests (up to $60,000,000) into a college and vocational
school scholarship fund for Native American students.

e Secretarial Commission on Indian Trust Administration and Reform. Secretarial
Order 3292 establishes the 5-member Commission, which will serve an initial 2-
year term. The duties of the Commission are set forth in the order and include a
review of Interior's management and administration of the trust administration
system, audits of this system, and consideration of the termination of the Office of
Special Trustee (provided for under the American Indian Trust Fund Management
Reform Act of 1994).

' There are two groups that will receive benefits under the settlement: the Historical Accounting Class and
the Trust Administration Class. Interior estimates that, at a minimum, all members of the Accounting Class
will receive $1,000 and all members of the Trust Administration class will receive $500.

2 Asof September 2009, there were 143,663 individual Indian allotments and more than four million
fractionated interests.
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The settlement agreement will not become final until Congress enacts legislation
authorizing implementation of the settlement. A short-form legislative proposal
authorizing implementation has been drafted. We understand that this legislative
proposal will likely be attached to a larger piece of legislation that is already moving.
The settlement agreement provides a legislation enactment deadline of December 31,
2009. Because it is a settlement of a litigation matter, the Judgment Fund maintained by
the Departments of Justice and Treasury will fund the settlement, and such a use of the
Judgment Fund requires congressional approval. The settlement must also be formally
endorsed by the District Court for the District of Columbia. Interior Secretary Ken
Salazar expressed his hope that legislation can be enacted by the end of the calendar year
and that the court will be able to complete the necessary approvals in the next several
months.

Interior Solicitor Hilary Tompkins clarified that this settlement will not affect
suits brought by individual tribes alleging mismanagement of tribal trust fund accounts.
However, Solicitor Tompkins stated that Interior is open to negotiating possible
settlements with tribes as well.

We have attached the press release on the settlement, a Question and Answer
document on the Cobell case and settlement, a copy of the Secretarial Order establishing
the Commission on Indian Trust Administration and Reform, and the legislative proposal
authorizing implementation of the settlement. Additional information on the settlement
process and expected payment amounts to Individual Indian Money account holders and
other class members can be found at: www.cobellsettlement.com. There is also a toll-
free number (1-800-961-6109) that tribes may call for more information on the
settlement.

Please let us know if we may provide additional information or assistance
regarding the Cobell settlement.
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Inquiries may be directed to:
Rebekah Krispinsky
rkrispinsky @hobbsstraus.com or (202) 822-8282.
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